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PRE-APPEAL BRIEF REQUEST FOR REVIEW 

In reply to the Final Office Action of June 16, 2006, Applicant submits the 
following remarks for consideration by the Members of the pre-appeal brief conference. 

I. Brief Background 

The application includes one independent claim, claim 1 , generally drawn to a 
push-in interbody spinal fusion implant. Independent claim 1 stands rejected under 35 
U.S.C. §§112, first paragraph, and 103(a). In response to the Final Office Action 
mailed June 16, 2006, Applicant submitted a Reply traversing the Examiner's rejections 
of claim 1 under 35 U.S.C. §§112, first paragraph, and 1 03(a). The rejections of claim 
1 under 35 U.S.C. §§112, first paragraph, and 103(a) are the subject of this Request 
for a Pre-Appeal Conference. 



Pre-appeal Brief Request 12-18-06.doc 
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II. Clear Errors 

(1 ) The Examiner's rejection of claim 1 under 35 U.S.C. § 1 12, first paragraph, is 
erroneous because: 

(a) in the Reply, Applicant submitted examples in the specification and figures 
supporting at least one embodiment of the push-in interbody spinal fusion implant of the 
present invention having an upper member having a portion being at least in part 
arcuate and a lower member having a portion being at least in part arcuate where "said 
arcuate portions of said upper and lower members in the first position being angled to 
one another over a majority of the longitudinal length of said implant and forming at 
least a portion of one of a frusto-conical shape and the shape of a cylinder split along a 
horizontal plane through its mid-longitudinal axis* as recited in independent claim 1. 

(2) The Examiner's rejection of claim 1 under 35 U.S.C. § 103(a) as being 
unpatentable over U.S. Patent No. 6,1 1 7,174 to Nolan ("Nolan") in view of U.S. Patent 
No, 5,785,710 to Michelson ("Michelson 710") is erroneous because: 

(a) Nolen teaches an implant 10 that in an unexpanded position has surfaces 
that are parallel to each other along a majority of the length of the implant; 

(b) Nolen does not teach or suggest an implant with upper and lower members 
having an arcuate portion, "said arcuate portions of said upper and lower members in 
the first position being angled to one another over a majority of the longitudinal length of 
said implant" as recited in independent claim 1; and 

(c) neither Nolen nor Michelson '710, whether along or in combination, teach or 
suggest an implant with upper and lower members having an arcuate portion, "said 
arcuate portions of said upper and lower members in the first position being angled to 
one another over a majority of the longitudinal length of said implant" as recited in 
independent claim 1 . 

III. Conclusion 

In view of the foregoing remarks, it is respectfully submitted that the claims are 
patentable. Therefore, it is requested that the Members of the Pre-Appeal Brief 
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Conference reconsider the outstanding rejections in view of the preceding comments. 
Issuance of a timely Notice of Allowance of the claims is earnestly solicited. 

To the extent any extension of time under 37 C.F.R. § 1 .136 is required to obtain 
entry of this reply, such extension is hereby respectfully requested. If there are any 
fees due under 37 C.F.R. §§ 1.16 or 1.17 which are not enclosed herewith, including 
any fees required for an extension of time under 37 C.F.R. § 1 .136, please charge such 
fees to our Deposit Account No. 50-3726. 



Respectfully submitted, 



MARTIN & FERRARO, LLP 



Dated : December 18, 2006 



Thomas hL Martin 
Registration No. 34,383 




1557 Lake O'Pines Street, NE 
Hartville, Ohio 44632 
Telephone: (330) 877-0700 
Facsimile: (330)877-2030 



-3- 

PA6E 8(8 * RCVD AT 12/1812006 12:26:11 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-2/21 ' DN1S:2738300 ' CSID: 3308772030 ' DURATION (mm-ss):02-18 



